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Abstract

Copyright law aims to strike a balance between the using rights of the public and
the protection of copyright owners. To avoid the unbalance, copyright law has set
many elements to the protected works, aiming to balance the benefits of two sides.
Among these elements, originality is the most controversial one. Many scholars focus
on this element. Besides, in many lawsuits (eg. copyright infringement lawsuit), a
plaintiff and a defendant fiercely argue about the originality of works.

The essay starts with International Convention, examining the standards of Berne
Convention for the Protection of Literary and Artistic Works, Agreement on
Trade-Related Aspects of Intellectual Property Rights (i.e. TRIP’s) and The WIPO
Copyright Treaty(i.e. WCT). Second, the essay discusses the perspectives of the USA,
the UK, Germany, the EU Directive, Japan and the Mainland China respectively for
people to learn from the laws and the practice of foreign countries.

Third, the essay delves into the concept of originality formed by the theories and
practice in Taiwan.

Last but not least, the author reflects on instruction books of products, which are
controversial in practice in Taiwan.

The author considers that in practice, people were confused by the two elements,
“originality” and “fixed in any tangible medium of expression”. The protection of
“originality” should depend on the categories of works. If the work simply describes
the nature and usages of the product, no protection of copyright law should be given
to it.

Keywords: Work -~ originality ~ instruction books of products ~ fixed in any tangible
medium of expression ~ independent creation ~ creativity ~ the doctrine of
idea-expression dichotomy
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¢ Article 9(2) : Copyright protection shall extend to expressions and not to ideas, procedures, methods of operation or
mathematical concepts as such.

’ CARLOS CORREA, TRADE RELATED ASPECTS OF INTELLECTUAL PROPERTY RIGHTS: A COMMENTARY ON THE TRIPS
AGREEMENT, 120,( Oxford University Press Inc., 2007).

Y Jd at 120 ~ 121.
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“Article10(2) :  Compilations of data or other material, whether in machine readable or other form, which by reason of
the selection or arrangement of their contents constitute intellectual creations shall be protected as such. Such protection,
which shall not extend to the data or material itself, shall be without prejudice to any copyright subsisting in the data or
material itself.
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" Article 1 * This Treaty is a special agreement within the meaning of Article 20 of the Berne Convention for the
Protection of Literary and Artistic Works, as regards Contracting Parties that are countries of the Union established by
that Convention. This Treaty shall not have any connection with treaties other than the Berne Convention, nor shall it
prejudice any rights and obligations under any other treaties.

" Article 2 : Copyright protection extends to expressions and not to ideas, procedures, methods of operation or
mathematical concepts as such.

Article 5 - Compilations of data or other material, in any form, which by reason of the selection or arrangement of their
contents constitute intellectual creations, are protected as such. This protection does not extend to the data or the material
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